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Abstract 
This article analyses the succession rights of the surviving spouse in the New Civil Code, in force starting with 1 October 
2011, detailing the aspects pertaining to the succession entitlement of the surviving spouse, the quantum and method of 
calculation for the rightful legal share of the surviving spouse when it competes against the classes of legal heirs, the 
homestead right of the surviving spouse (the right to reside in the marital home), his or her special inheritance right, and the 
method of calculation for his or her succession reserve (legitima portio), outlining for each situation the differences from the 
previous Civil Code. 
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1. Introduction 
Despite not belonging to any class of legal heirs, the surviving spouse does however have certain succession 
rights, for which special regulations have been set. The New Romanian Civil Code (NCC), in force starting with 
1 October 2011, took over the previous regulations in Law 319/1944 concerning the surviving spouse’s right to 
inherit (currently repealed), preserving the legal succession rights of the surviving spouse, with certain 
modifications. In Romanian civil law, intestacy usually devolves to the family, and in order to avoid the excessive 
fragmentation of the estate, possible in a scenario where all the relatives of the deceased come to his or her 
succession, the New Civil Code confers general legal entitlement to the surviving spouse and to the relatives of 
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the deceased, namely the descendants and ascendants, irrespective of their degree of kinship to the deceased, and 
his or her collateral relatives, up to and including the fourth degree of kinship (Art. 963 NCC), where the new 
addition compared to the previous Civil Code is that the surviving spouse is now expressly mentioned. 
2. Conditions for succession 
In order to inherit, the surviving spouse must meet the general conditions (Art. 957-952 NCC), and the special 
condition of being married to the deceased on the date succession is opened (Art. 970 NCC), which requires the 
existence of a valid marriage certificate (Art. 289 NCC). Irrespective of its duration, cohabitation (a partnership 
between two individuals) does not confer general legal entitlement to succeeding the deceased (Deak, 2002; 
Macovei & Cadariu, 2005). 
According to the New Civil Code, marriage is dissolved from the date a court has issued a definitive ruling for 
the divorce; in cases where divorce is reached through mutual agreement between the spouses, either through an 
administrative or notary procedure, the marriage is considered dissolved from the date a divorce certificate has 
been issued (Art. 382, 275 NCC), and the status of spouse ceases beginning with that date. If the demise of the de 
cujus occurred during the divorce procedures, the marriage is dissolved de jure through death, and the surviving 
spouse has general legal entitlement to the succession of the deceased spouse (Macovei & Cadariu, 2005). 
Marriage can be retroactively dissolved for void marriages, where some or all of the conditions regulated by law 
for a marriage to be considered legal have not been met; in such cases, the status of spouse is considered never to 
have existed. In the case of putative marriages (Art. 304 NCC), the bona fide spouse keeps, if a marriage is void, 
the status of a spouse in a valid marriage, and will have the right to succession of the surviving spouse, until the 
date a definitive ruling has been issued to dissolve the marriage. It is only the bona fide spouse, unaware of the 
reason for which the marriage was void, who has general legal entitlement to the succession of the deceased 
spouse, if the death of the de cujus occurs before the marriage is dissolved (Macovei, 2006; St nciulescu, 2012; 
Eliescu, 1966). 
3. The right to succession of the surviving spouse against any class of legal heirs (Art. 972 NCC) 
The large number of people who have general legal entitlement to succeeding the de cujus determined the 
implementation of an order for calling individuals to the succession, with the purpose of identifying the persons 
properly entitled, based on the three general principles according to which the estate devolves, created in 
literature and expressly introduced in the New Civil Code (Art. 964) as an addition to the provisions of the 
previous Civil Code: the principle of class priority, the principle of degree of kinship proximity between heirs of 
the same class, and the principle of equality between relatives of the same class and degree of kinship. 
The New Civil Code preserves the four classes of heirs enforced by the previous Civil Code, as well as the 
order in which they are called to succession (Art. 964 par. 1): the first class, composed of the descendants of the 
deceased, with no limitation of degree (e.g. children, grandchildren); the second class, that of the preferential 
ascendants (parents) and preferential collaterals (siblings and their descendants up to the fourth degree of kinship, 
i.e. nephews from siblings, grandnephews from siblings); the third class, that of ordinary ascendants with no 
limitation of degree (e.g. grandparents, great-grandparents); the fourth class, that of ordinary collaterals, up to the 
fourth degree of kinship (aunts and uncles, first-degree cousins, siblings of grandparents). As an exception to the 
principle of class priority, the surviving spouse of the deceased is not part of any class of legal heirs, and does not 
have the status of relative to the deceased. Based on the emotional links between spouses, the New Civil Code 
recognises a right to intestacy for the surviving spouse, irrespective of the class of heirs with whom he or she is 
called to succession (Art. 971 NCC). The surviving spouse does not exclude, nor is excluded by any class of legal 
heirs, preserving his or her general legal entitlement to the succession of the de cujus, as regulated by law. 
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It has been argued in literature that a special class of heirs should be created for the surviving spouse, namely 
a third class, which would compete with the first two of the classes currently enforced, and which would remove 
from succession the class of ordinary ascendants and that of ordinary collaterals (Macovei & Cadariu, 2005), a 
solution present in the 2005 First Draft of the Civil Code, but removed from the current version of the NCC. 
Typically, a relative belongs to a single class; if the degree of kinship is twofold, the person belonging to two 
classes will exceptionally be allowed to choose one of the two statuses (Deak, 2002). Similarly, even though 
marriage between relatives in direct line and collaterally up to and including the fourth degree of kinship is 
prohibited by the New Civil Code (Art. 274), the surviving spouse can exceptionally become related to the 
deceased in cases of matrimony between first-degree cousins (collateral relatives of the fourth degree), which can 
be authorised only on the basis of solid motives. 
According to the New Civil Code, the surviving spouse is entitled to a rightful legal share of the estate, which 
varies according to the class it competes against (Art. 972 par. 1): 1/4 when competing against the first class of 
heirs (descendants); 1/3 when competing against preferential ascendants and preferential collaterals; 1/2  when 
competing solely against preferential ascendants, or solely against preferential collaterals; 3/4 when competing 
against the third or the fourth class of heirs; the entire estate (Art. 971 par. 2), when there are no relatives 
belonging to any of the four classes of heirs, or when none of them wishes to take part in the succession (due to 
renunciation), or is unable to come to succession (due to being undignified or disinherited in the will). 
If the surviving spouse comes to the succession with one of the classes of legal heirs, the rightful share which 
he or she is entitled to as a legal heir is granted higher priority than the rightful legal shares of the competing 
class of heirs (Chiric , 2003; Macovei, 2006). The rightful legal share of the surviving spouse is calculated for 
the entire estate, and significantly lowers the rightful legal shares of any other heirs (Deak, 2002; Macovei & 
Cadariu, 2005). 
As an innovation, the New Civil Code expressly provides a solution for the controversial issue of establishing 
the rightful legal share of the surviving spouse when he or she competes against two different classes of heirs 
(Art. 972 par. 2 NCC), namely when the de cujus has disinherited all forced heirs (descendants or preferential 
ascendants) from the class given priority to succession by the law: the share of the surviving spouse is determined 
according to the heirs in the nearest class who have been disinherited, but are entitled to a reserved portion. The 
use of the formulation “competing with forced heirs belonging to different classes” in Art. 972 par. 2 NCC is 
criticisable, as this leads to the incorrect perception that the surviving spouse could compete against more than 
two classes of legal heirs, which is impossible (Macovei & Dobril , 2012). 
Until this solution was implemented, even though it had been claimed that another solution was the most 
equitable (the arithmetic average of the shares regulated by law in favour of the competing spouse with the two 
classes), the preferred solution was establishing the legal share and the succession reserve the surviving spouse 
was entitled to, when competing against the heirs of the nearest class (Deak, 2002). 
As a new addition, the New Civil Code expressly states the solution established in literature (Deak, 2002; 
Macovei & Cadariu, 2005; St nciulescu, 2012) for cases when two or more persons exist to whom the status of 
surviving spouse is applicable (Art. 972 par. 3 NCC) (the scenario of putative marriages), in the sense that the 
surviving spouse’s legal share of the estate, established in competition with different classes of legal heirs, is 
divided equally between the spouse from the valid marriage and the bona fide spouse from the void marriage. If 
each of the surviving spouses were to receive a full share, the rightful legal shares of legal heirs they compete 
against would be implicitly diminished, or the estate left by the deceased would be depleted or exceeded. 
4. The right to reside in the marital home (Art. 973 NCC) 
The New Civil Code recognises for the surviving spouse a temporary succession right to reside in the marital 
home, irrespective of the heirs he or she is competing against, and separate from any other succession rights (Art. 
973), with the purpose of securing the same living conditions for the surviving spouse that he or she has benefited 
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from during the lifetime of the de cujus. The right to reside of the surviving spouse only exists when all of the 
following conditions are met: on the date succession is opened, the surviving spouse must have dwelled in the 
home that is the object of the right to reside, which does not mean it is necessary, on the date succession is 
opened, for the surviving spouse to have been cohabiting with the deceased (Eliescu, 1966); the house in which 
he or she has dwelled must comprise a part of or the entire succession; the surviving spouse cannot be the current 
holder of any right to reside in a different dwelling suitable for his or her needs; on the date succession is opened, 
the surviving spouse cannot become the sole owner of the dwelling; the de cujus must not have bequeathed the 
dwelling which is the object of the right to reside (gift by will or disinheritance), as the surviving spouse does not 
hold a legitima portio (reserved portion) of it. 
The right to reside in the marital home of the surviving spouse is intuitu personae and constitutes a succession 
right, as it appears in the person of the surviving spouse on the date succession is opened, by considering him or 
her as having the status of legal heir (Macovei, 2006). Even though it has been argued that the surviving spouse 
should reimburse the other co-heirs with the equivalent sum for using the dwelling, should they request it 
(Chiric , 2003), the New Civil Code expressly stipulates the gratis character of the right to reside for the 
surviving spouse (Art. 973 par. 2), established in literature (Eliescu, 1966; Deak, 2002), the spouse therefore not 
being forced to pay for the use of the marital home. 
The right of the surviving spouse to reside in the marital home can be modified (Art. 973 par. 3 NCC) if the 
dwelling that forms the object of the special right to reside is not entirely needed by him or her, or if the co-heirs 
of the surviving spouse provide him or her with another dwelling that meets the living requirements of the 
surviving spouse. The right of the surviving spouse to reside in the marital home ceases when the shared 
ownership is ended, should it occur at least a year after the death of the de cujus, if the surviving spouse remarries 
before the ending of shared ownership or before the one-year waiting period expires (Art. 973 par. 4 NCC), if the 
surviving spouse acquires the exclusive ownership of the dwelling earlier than one year after the death of the de 
cujus, or if the surviving spouse loses the right to reside in the marital home due to abusive use of the dwelling 
which forms the object of his or her right to reside. 
5. The special succession rights over furniture and household appliances (Art. 974 NCC) 
If the surviving spouse does not compete with descendants of the de cujus, he or she will inherit a special 
succession right over the furniture and household appliances, separate from his or her legal rightful share; the 
purpose of this is to ensure a continuation of the previous living conditions for the surviving spouse. The category 
of furniture and household items includes: goods used in furnishing the spouses’ dwelling, as well as goods 
which, through their nature and specific destination, have been designed to be used in the household. Unlike in 
previous regulations, the special right of the surviving spouse over wedding gifts has been eliminated. 
The special right of the surviving spouse over these goods is qualified in the New Civil Code as a special right 
of intestacy (Macovei & Dobril , 2012; St nciulescu, 2012), in order to remove the previous controversy 
introduced in Law 319/1944, presumed gift by will (Eliescu, 1966) or special right of intestacy (Deak, 2002; 
Macovei, 2006; Dogaru & St nescu & Sorea , 2009). In order for this right to exist, the following conditions 
need to be simultaneously met: the surviving spouse must not compete with the first class of heirs to the 
succession, and the de cujus must not have disposed of his or her share of these goods through donatio or gifts in 
the will (indirect disinheritance), and must not have removed the surviving spouse’s special right (direct and 
nominal disinheritance), the surviving spouse having no legitima portio of these goods. 
6. The surviving spouse’s legitima portio (reserved portion) 
In addition to the previous Civil Code, the New Civil Code directly regulates the concept of legitima portio 
(Art. 1086) as a part of the goods included in the estate that the forced heirs are entitled to by law, even against 
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the deliberate intent of the de cujus as manifested through donatio, gifts or disinheritances in the will. The 
following are considered to be forced heirs: the surviving spouse, the descendants and preferential ascendants 
(the parents) of the de cujus (Art. 1087 NCC), and the reserved portion is granted to the heirs as part of intestacy. 
The surviving spouse’s legitima portio, which represents a fixed portion of half his or her variable rightful 
legal share of the estate (Art. 1088 NCC), being calculated according to the class of heirs it competes against, is: 
1/8 of the estate, if he or she competes against the first class of heirs (descendants); 1/6 of the estate, if competing 
against preferential ascendants and preferential collaterals; 1/4 of the estate, if competing solely with the 
preferential ascendants, or solely with the preferential collaterals; 3/8 of the estate if competing against the third 
class of heirs (ordinary ascendants) or with the fourth class of heirs (ordinary collaterals); 1/2 of the estate, if 
there are no relatives in successive degree, or, should they exist, they are unable (undignified), or unwilling 
(renunciation) to come to succession. 
If he or she comes to succession in competition with one of the classes of legal heirs, the surviving spouse’s 
legitima portio is granted with higher priority than the rightful legal shares or reserved portions of other heir 
classes he or she comes to succession with. The rightful legal share of the surviving spouse is calculated from the 
entire estate, and diminishes accordingly all the rightful legal shares and reserved portions of the other heirs 
(Deak, 2002; Dogaru & St nescu & Sorea , 2009). 
Compared to the previous regulations in Law 319/1944, the New Civil Code does not modify the value of the 
surviving spouse’s legitima portio, but it removes confusing aspects concerning legitima portio of the surviving 
spouse is calculated from the estate, even though the priority and corresponding modification of the shares the 
other classes receive have lost some of the relevance they had in the previous regulations, as the rightful shares 
are established separately for each class and for the surviving spouse (Macovei & Dobril , 2012).  
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